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The next proposed deal, the fourth offer, apparently 
after Palermo and Saltzman had been indicted in Queens for the 
jewel robbery at Provident. This offer came through Bobick, 
Palermo's then attorney. According to Palermo, bick claimed to 


' 


nave a "deal" from Thomas Mackell and his Chief Assistant Frederick 
Ludwig. The terms of this "deal" were resentencing in Richmond 
County in which Palermo would get seven years and Saltzman five; 
parole after cne year on these sentences; a $100,000 reward 

ne insurers of Provident, and a plea to a lesser charge 
Queens robbery case with a suspended itence or uncondi 


discharge. According to Palermo, this deal was accepted 


Bobick left to make the "necessary arrangements" (52-55) 


At this point, according to Palerro, Evseroff 


visit him several days later with Captain O'Conner 


was the lawyer Palermo had previou 
claims Evseroff came uninvited (A.61l 


ne came to see Palermo at Palermo's 


According to Palermo, Evseroff told him th Bobi was 
lying. There was not going to be a resentencing in Richmond County, 
Evseroff allegedly said, nor was there to be a $100,000 reward. 
However, Evseroff had a new deal, allegedly from Ludwig Accord- 


ingly to Palermo, this deal involved (1) 


Evseroff, of which Palermo would get $10,000; (2) parole for 
Palermo in eighteen months on the Richmond County sentence of 
twenty-five years through the "intercession" of the Parole Board; 
(3) only five years of parole supervision; (4) a suspended sen- 
tence or unconditional discharge for the Queens robbery; (5) a 
plea to a misdemeanor on an outstanding charge against Palermo 

in Utica to be followed by an unconditional discharsge or sus- 


pended sentence; (6) dismissal of the Utica charges acainst 


co-defendants; ismi of an unrelated assault case pend- 


ing against Palermo in Queens; (8) a plea to the Queen 
and a sentence of an unconditional discharge or 
tence, and (9) special custodial arrangements 


Saltzman (55-62). 


Palermo asked O'Conner to "check into" the question of 
parole after eighteen months. nne * reported that 
Ludwig had said that parole commissioner Jones had said 


board would accept the District Attorney's recommendation to have 


Palermo paroled in eighteen months on his Richmond County sentence 


(63-64). 


Palermo then contacted Bobick. Bobick was confronted 
with the fact Evseroff had told Palermo he (Bobick) 
Bobick assured Palermo that he was not lying and tha 


the fourth - was still good (66-69). Palermo testified he 


believed Bobick and did not bother to contact Evseroff acain 


about Evseroff's proposed deal (69). 


Palermo's belief in Bobick's version of the deal 
ill-founded. Bobick soon appeared with Norman Pein, a lawyer for 
Provident Loan, and advised Palermo that a resentenc 


County was now impossible because "some official" 


In exchange for returnin 
Palermo would receive (1) parole on his Richmond County sentence 
after one year in jail 2 0,900 reward; ( 
tence or unconditional 
Queens robbery charge; (4) dismi i Wee 1 assault case 
pending against Palermo in Queens County a 


Gischarge or suspended sentence following 


in a case pendin gai Palermo in Utica, 


Palermo also testified that he was told a meeting had 
taken place at which was present a member of the parole commission, 


Howard Jones, and at which the facts of Palermo's case were reviewed. 


Palermo testified that Bobick sent him a telegram after 
the claimed meeting with Jones. The telegram said the meeting was 
“successful” and "congratulations" (79). Later Bobick confirmed 
that at such meeting a commitment had been obtained from the parole 
board and that Palermo would be parcled after one ye 


returned the jewels (79-80). Bobick was not present 


ing with parole commissioner Jones, however. 


in face, 


but “successful.” Detective Caparell, and 

of the law firm of Rein, Mouneé and Cotton 

meeting. Both testified that Jones made 
no evidence whatever 


anyone told Bobic) he meeting was "succes 


On 


Rein, Captain O'Conner, 


the deal was worked out essentially according 


Sixth deal described above (73-74). The deal was accepted by 


Palermo. Rein, Bobick and O'Conner then left. 


Shortly thereatter on the same day, Rein, Bobick and 
O'Conner returned to announce the deal 
was told that Mackell would not 
out the $100,000 reward. Palermo 


less the $100,000 (80-81). ater Palermo was to 


had been "defrauded" out of the stolen jewelry and « 
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(82). 


All the other witnesses who testified in this ca 


the subject of the "promise" of parole gave testimony onposite 


to or inconsistent with Palermo -estimony. 


Ludwig gave a completely different version 


mises he had made with respect to parole. 

he promised the Queens District 
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On April 16, 1970, Palermo entered a plea of guilty 
P ' i 3 

robbery in the third degree in connection with the Provident 

robbery. Palermo admitted in his plea participating 
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robbery (123). In the evidentiary hearing below, however, 


claims he was in no way involved in the robbery (38). 
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Mackell as a promise to make a recommendation to the Board t 
the minimum possible time Palermo would have to serve in jail. 
Rein described the promise made by Mackell in a similar terms 


in a letter to Mackell himself (A. 44). 


There was some evidence that Mr. Ludwig of the District 
Attorney's office and Mr. McCarthy, an employee of the Parole Board, 
had a conversation in late 1969 in which Li ; is view 
that Palermo | no leniency. 
was followed by 
1970, recommendin 
a record of 
because 


of several parole officer 
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received a $25,000 “fee” through Rein, Mot 
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Following a hearing, the motion to withdraw the plea was 


denied and both Palermo and Saltzman received sentences of an 


unconditional discharge on robbery convictions involving the theft 


of $4,000,000 in jewels. The state court found that representati 


had been made by the District Attorner to Palermo that he would 


receive an unconditional discharge. 


complaint was 
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1971). The three indi 
sell Oswald, 
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no legal authorit 
U.S.C... § 2241, 
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sible evidence from 
Suggested the propriety of separate pr 
Rodriquez, 411 U.S. 475, 494 (1973); 
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lawyers, a failure which gives the reader of the District Court's 


opinion a completely distortec view of what actually transpired 
in this case. The District Court also relied heavily on suspect 


hearsay evidence as a substantial part 


The District Court found that Palermo and Saltzman were 
induced to plead guilty to the Queens County robbery charge* in 
connection with the Prevident Loan Society robbery and to return 
$4,000,000 worth of jewels taken in that robbery. These induce- 
ments consisted of alleged promises and representations to them 
and to their attorneys made by Ludwig and O'Conner that Palermo 
and Saltzman would be paroled on the Richmond County sentence 
after one year in prison and that parole supervision would be 
terminated after five years. These findinas of fact were a sum- 
mary of more detailed findings of fact recited elsewhere in the 


opinion. 


*This simply points up that the extent of the habeas jurisdiction 
of the District Court was the review of the Queens County guilty 
plea and whether the appelle Palermo had a right to have such 
plea in Queens County withdrawn and stand trial. The District 
Judge had absolutely no jurisdiction over the Richmond County 
conviction and sentence, the validity of whicn could not be ques-~ 
tioned in the habeas corpus proceeding and indeed was not ques~ 
tioned. 


sagt 


In making his findings, the District Court chose to 
believe all plaintiffs' witnesses and none of respondent's wit- 
nesses. * 

Since the various "offers" frequently came in meetings 
of three or more people, it is not always clear which individual 


actually conveyed each offer or portion thereof to Palermo. 


Accordingly, the evidence of each witness thrceugh which the pro- 
mise of parole (hereafter "promise") allegedly came to Palermo 


are examined separately below. 


-22- 
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* The District Court's findings were completely opposite to the 
findings of the state court judge who presided at the state 
court hearing cn the motion to withdraw the plea. Justice Far- 
rell, after hearing numerous witnesses, including Mackell, Lud- 
wig, Palermo, Bobick and Evseroff found that counsel had advised 
Palermo and Saltzman that there would be a contact with the Parole 
Board to inform them of their cooperation in returning the loot. 
Justice Farrell then concluded: 


“I will not find as a fact that this was 
any commitment to accomplish a sentence 
of 12 months or IF8 months on the Richmond 
County robbery, and anybody knowing the 
operation of the Parole Board would realize 
that. I am convinced that Mr. Mackell and 
Mr. Ludwig and all those acting on his behalf 
agree that they would recommend to the Parole 
Board leniency on the Richmond County matter 
because of the return of the loot. I think 
tnat that has been complied with. I think 
that Mr. Mackell has done it and I think that 
he will continue to request it. He cannot 
deliver the Parole Board. That I am sure of 
because they are an independent agency. 
These findings were entitled to the presumption of correctness. 
28 U.S.C. 2254(d) 


* 


A. The testimony of Jacob Evseroff 
ete renee seston entseneetenenenllinesstc nesses nssesesetatnatsanner-nasenssthesrttet stones nntnniorstnen atmo 


One of the lawyers to whom Ludwig allegedly made a parole 


promise was Jacob Evseroff. 


This finding was clearly erroneous. As noted above, 
Evseroff never said that Ludwig promised parole for Palermo in 
one year. Evseroff said only that Lue€wig had told him the Parole 
Board had told him (Ludwig) that Palermo would have to do at 
least one year and then do five years on parole supervision, 
and that the parole board would arrange an "early" parole upon 
the recommendation of the District Attorney (325). Evseroff 
claimed that “early” parole "meant" to him (Evserof£) 
Palermo would be out of jail in one year. How 
not what Evseroff said Ludwig said. Thus the testimony o 
Evseroff, even if believed, does not establish the pro- 


mise which the District Court found was 


The District Court also erred 
Evseroff's conduct in assessing his credibil 


This conduct was very disturbing, to 


a 
Evseroff undertook to act for Palermo : when he 
Gid not represent Palermo. Evseroff 


at FPalermo’s request (323, 326), 


4 
> 


came uninvited (A. 61). It was "not completely clear" to the 
District Court why Evseroff was still in the picture at a time 
when he did not represent Palermo (A. 20). However, the reason 
really should be obvious to anyone. Uncontradicted evidence below 
established that as part of the “deal” [Cvseroff would receive a 
$50,000 fee from the insurer of Provident if the jewels were 
returned (56). Evseroff thus had clear motive to misrepresent 

to Palermo the true terms and possibilities of the “dceal." 
Evserof£ had a clear motive to tell Palermo whatever Palermo 
wanted to hear and to tell Palermo whatever 


to part with the jewels.* The motive was 


In effect, Evseresf, while purportin 


interests the alleged perpetrator of the crime, 
accept a from a victim of the crime. It 
imagine a more pronounced conflict of interest between a lawyer 


and his client. Indeed, 


*As we show (infra, Point III), t! fact th Palermo was 
to return part of the stolen property, whether because his 
misrepresented to him the benefits he would receive or som 
tionary made some statement from which he reached such conc 
is immaterial ane no basis in law for the habeas corpus relief 
accorded her: 0 Palermo exists because a thief is induced to lead 
the State to the property stolen. 


an unethical practice. Code of Professional Responsibility and 


Code of Judicial Conduct, American Bar Association, DR 5-107(A) (1) 


(2) (1970) .* 


The lack of any concern for ethics by this witness is 
demonstrated by Evseroff's own testimony that ihe had requested 
state trial judge in Richmond County to allow Palermo to remain 
free on bail over the weekend because he (Palermo) owed Evseroff 
a substantial fee and Palermo had offered to raise the 
the following Monday. This request of a state jud 
bail decision on factors unrelated to the merits 
demonstrates a gross contempt for the integrity 


process by the witness Evseroff. 


It should be noted that Evseroff accused Sobick, 
attorney who replaced him, of lying about the terms 


(56), a compliment which Bobick in turn paid Evseroff 


~25- 


* "Except with the consent of his client after full disclosure, 
a lawyer snall not: (1) accept compensation for his legal ser- 
vices from one other than his client; (2) accept from one other 
than his client any thing of value re!].ted to his representation 
of his employmentby his client." 


In the circumstances of this case Evseroff was duty 
bound to make independent verification with the Parole Board 
of the extraordinary “deal" he was proposing to his "client". 
Evseroff admitted, however, that he spoke to no one on the Board 


aboutthis case (331). 


Had Evseroff, allegedly experienced in the practice of 
criminal law, made a cursory inquiry into the New York laws on 
parole, he would have understood that even Commissioner Jones 
from whom the parole promise had allegedly 
had no authority to make such a “promise.” 
cannot be promised in advance even by 
person on 


state law 


psychiatric and social reports concerning the prisoner's attitudes, 


background, mental condition, and prison record. Correction L 
§§ 213, 214. Obviously, whether a prisoner me 

parole release set forth in Correction Law 

mined until a study of this information. Moreover, 

parole commissioner ] bind the Parole Board or 

n 


with a “promise” since state law at the time required parole 


release to be determined by the unanimous vote of Board members 


whe interview the prisoner or by the majority of the entire Board 
of Parole. Panels which determine parole release cenerally 


sist of three members. 


In the final analysis, Evsero ppears to have recod- 
nized tne above requirements of law and the limitations 
discussion because he did testify that he 
Board had the authority to dete 


when, but felt the district attorney 


the decision of the parole boa 


In view of the foregoing, it 


the District Court gave full 
of Evseroff's conduct 
On nis credibility. Apparently, the District 


this unworthy of comment.* 


circumstances of this case constituted miscarriage o 


+ ta.a Ty . . . . * * 
ane District Court, nowever, did find 
of comment. The District Court found 
“intense interest" in the return of th 


Finally, with respect to the clash between Evseroff's 
version of the “deal” and Bobick's version of the"deal, Palermo 
himself testified that he believed Bobick and disbelieved Evseroft 
(69). Thus, it is plain that it is irrelevant what Ludwig told 
Evseroff or what Evseroff told Palermo. The fact is 
by his own admission disbelieved Evseroféf. 


no reliance on any representation and no inducement. 


he “testinony” 


One of the attorneys to whom Ludwig and 
allegedly made the promise was Edward 
Palermo after Jacob Evseroff was dischargec. The 


apparently found that the promises relayed to Palermo by 


were accurate statements of those “deals.” 


Unfortunately, Bobick was never called 
the plaintiffs. Palermo himself testified as to what 


him had transpired. Accordingly, »d deals as 


through Bobick are clearly inadmissible hearsay insofar as Bobick's 


ed 


statements of the deals were taken the District Court as proof 


of the fact that the deal as stated had in fact been mac 
Queens District Attorney. It is clear that this is exactly how 
the District Court treated Bobick's statements of the various 


“deals” and this was clear error.* 


Palermo's failure to call Bobick, to whom Ludwig allegedly 


made misrepresentations, give rise to an inference that Bobick's 


testimony would have been unfavorable to Palermo. See 
Caraway, 252 F. Supp. 8, 865 (W. La. 1966), affd. 

944 (Sth Cir. 1967), cert. den. 313 U.S. 951 (1961). 
especially so as to Bobick, who, as Palermo's lawyer, 
relationship with Palermo such that Bobick \ naturally be 


expected to favor him. McCormick on Evidence, 


In addition to erroneously accepting 
hearsay statements, the District Court i the obvious motives 
Mr. Bobick had for misrepresenting the u of the various 


“deals" to Palermo wnich would have dissipate 


testimony by him if he had been produced as a 
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® At trial, the State objected to this kin he w (63,64, 
139, 140). The District Court appeared apprecié the hear- 
Say problem in this case at the time of Lé k ver, in its 
opinion it is evident that any such appreciation had vanished. 


evidence showed that the client insurance company of 


of Rein, Mound and Cotton paid Bobick the sum of $25,0 


£ 
+ 


2) 


- 
~ 


services" in connection with the return of the jewelry (129, 


3% 


9 


4). 


In short, Bobick as lawyer for the convicted perretrator accented a 


$25,000 fee from the insurance company which 
of the crime. It is difficult to comprehend 
interest between a lawyer and a client 

was “unusual” for a lawyer to accept 

(A. 69). 


~ 


a : ba | b $ pe np a 
American Bar Association, | oO: LESS Mat €Sponsloi 


4 ded ee 


a el an et i mea nlc 


Code of Judicial Conduct, 


. 


had a strong motive to tell Palermo 
and to tell Palermo whatever might 


jewels. The motive was $25,000. 


In this connection, 
sons Palermo sought to withdraw his 
E@€ward Bobick. 


"I now charge and so aver that my former 
attorneys who represented re in all pre 
and post indictment phases of this case 


rendered inadequate and ineffective assist- 


ance of counsel in that (a) they did not 


properly advise me as to my responsibilities 
to become involved in negotiations instituted 
by the Queens District Attorney with me for 
the return of the property alleged to have 
been stolen from the Provident Loan Society 
on February 17, 1969; (b) they failed to 
properly safeguard my interests in the 
agreement which was made with the Queens 
District Attorney based up such neqotia- 
Stems, « + Te SEL” 


Palermo also averred 


may have lied to him about the 


The possibility that 


to Palermo becomes a certainty 


Bobick sent him a ‘congratulations’ 


the telegram state 
course was far from 
meeting who testified agreed that no commitment 


Commissioner Jones. Bobick was not 


Bopick told Palermo that he had never s 


There was evidence that Commissioner Jones 


ubts about 


Surely, Bobick was under a duty in case to make 


an independent verification with the Parole Board as 


fides of what was, on its face, an incredible deal. Surely, 


Bobick was under a duty to advise his client that a prosecut: 
could only make a recommendation for parole relea 
the Board could or could not act 
even members of the Board were 
in advance.* 
deed, there can be no doubt about 
of integrity, compe % OY both, in view of 
six commissi 
would vote 
Indeed, it 


Biobick 


, al ane 
then Chairman 
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Qo- at nte. 


_ ty ' + uw c 
** See Russell Oswald's testimony at 405, 


214(4) (5); see p. Qw-1?, ante. 


would break any tie vote and vote 

a scrap of evidence was 

outlandish claims (and, of course, as we have 
reiterate this was hearsay testimony, the use 


a decision is clearly inde 


It is interesti 
and Cotton set up 
because there was 
the law on parole 


mentioned the 


tiff called Ira Deu 
Bobick was a former 
and Schlesser (352). 


Bobick had "retired" at the age of 


353, 356). He testified that only four davs 
D 4 


- 


attorney ha : hin inquire abo 
for trial. 
response (353, 


Bobick was feeb 


came 


nworthy of belief. } : Any leged representa- 
tions O'Conner may ! 2 made this occé hus, even 


La 


gid not induc =p abet do anythin 


lent A te eh 


O'Conner was sgedly prese in subseque 
ferences with Rein, Bobick ix™MO, which several 
mcluding the final deal, were offered. ftiowever, 


Norman Rein, iom ti i ( - found 


ahve 


meetings, the commitment made by 


not the commitment the District Court found had been made. Norman 
Rein described in several letters the commitment made by the Queens 
District Attorney as a promise to make a strong recommendation to 
the Board to exercise maximum leniency in Palermo's behalf(A. 44, 
87). Bobick was also present at these meetings; his lack of reli- 


ability has already been noted (pp. 28-33, ante). 


There was, of course, Palermo's direct testimony of 
what Ludwig said on October 24, 1969, a version Ludwig denies 
(82, 280). Although the District Judge apparently believed every- 
thing Palermo said, it is clear Palermo was hardly the most cre- 
dible witness. Palermo himself in a statement sworn to September 30, 
i970 (A. 78), in behalf of his motion to withdraw the plea in 
state court, gave a completely different version of the deal than 


7 
he did in the hearing below. Palermo alleged only that the pro- 


secutor had promised to make a strong recormendation for leniency 


in "mitigation" of the time he would have to serve. Nothino was 


‘ 


said about a “guarantee" of parole in one year by the vrosecutor. 


This "guarantee" was never alleged in state court until Decenm- 


1970, in a “supplemental affidavit" in supsort of his 


ber ll, 


motion to withdraw his plea, by which time Palermo had also 


decided that Bobick had inadequately protected his interests 


the negotiations with the Queens District Attorney (A. 56). 


Palermo denied in the hearing below ever participating 
in the Queens jewelry robbery (38); however, in 1970, Palermo 
admitted participating in the robbery in his guilty plea before 
Justice Farrell (123). This admission Palermo now attempts to 
evade because he was not under oath and was given "instructions" 
by his attorney Bobick concerning the necessity of making "“cer- 


tain statements" (134-135). 
D. "Bad Faith". 


The District Court found that Mackell and Ludwie acted 
in bad faith. This conclusion turns on t! iotior h its 
other findings were correct, an assumption which, shown above, 
is unfounded. It follows that if the 


error, the conclusion of bad faith is 


The alleged Ludwig-McCarthy conversation (p. (92 , ante) 


upon which the District Court relied to find this bad faith vio- 


lation of the plea barcain agreement (A. 28), was followed by 


Mackell’s letter of recommendation to the Parole Board. Whether 
Ludwig may or may not have expressed his personal opinion, the 
fact remains that the Queens District Attorney kept its pro- 
mise. it is plain that District Court had no tenable basis f 


finding a “bad faith" violation. 


Tne District Court certainly failed to weigh all the 
evidence properly. Indeed, it is clear that much troubling 
eridence unfavorable to Palermo was not weighed at all. It was 
simply ignored. In addition, incompetent hearsay evidence was 
relied upon. The District Court's opinion is most noteworthy 
for the disturbing facts it leaves out, facts without which give a 
completely distorted picture of the events in this case. 


District Court's opinion by its silence also gives its blessing 
to the credibility of Palermo's lawyers. t is substantia 
through these lawyers that the Queens District Attorney erroneously 


was condemned in this case. 


It should be clear in any appraisal of the record that 
the disposition of the District Court here was indeed completely 
erroneous. The Supreme Court of the United States has said that 
“a finding is 'clearly erroneous’ when although there is evidence 


to support it, the reviewing court on the entire evidence is left 


with the definite and firm conviction that a mistake has been 


cormitted." United States v. United States Gynsum, 333 U.S. 364, 


995 (1948). At least, this is clearly such a case, and this 
Court has not hesitated to reverse when, despite factual findings 


by a District Court, it appears that a serious error has occurred. 


ey 


United States ex rel. Brown v. LaVallee, 424 F. 2d 457, 459 

Cir. 1970), cert. den. 401 U.S. 942 (1971) (findines of fact 
clearly erroneous where challenged plea voluntary "in every 
respect"); see Romero v. Garcia and Diaz, 286 F. 2d 347, 356 

(28 Cie. 1961), cert. den. 365 U.S. 669. A review of the entire 
evidence in this extraordinary case leaves no doubt whatsoever 
that a serious mistake has been made, a mistake induced by the 
District Court's complete misconception of the applicable law 


{See Pornts If, Ill, IV, Vy, infra). 


ASSUMING ARGUENDO THE QUEENS DISTRICT 
ATTORNEY DID PROMISE PAROLE TO PALERMO 
ON HIS RICUSIOND. COUNTY SENTENCE, SUCH 
A PROMISE WAS ULTRA VIPES AND DOES WOT 
BIND THE STATE. SUCH A BARGAIN IS NOT 
A PLEA BARGAIN WITHIN THE MEANING OF 
SANTOBELLO V. NEW YORK, 404 U.S 257 
(1971). 


Assuming arguendo* that the District Court was correct 
in its findings that the Queens District Attorney oromised Palermo 
release from prison on parole after one year in jail on his 


Richmond County sentence in exchange for the return of the stolen 
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This is an arguendo supposition we make only to show the lack 
of any vitality in the decision below and we do it with hesita- 
tion because we find no basis for the criticism here of the 
Queens District Attorney. 


jewels, such a promise was ultra vires and not binding on the 
State and the citizenry it 

it obtains the consent and power to govern. 

ration of Independence, July 4, 1776. This is true whether 
ultra vires promise is viewed in terms of "implied contra 
“estoppel” or “agency”. The ultra vires nature of the promise 
fully distinguishes instant case from Sant 

406°U.S. 257° (is7i).« 

1086, 1096-1098 {D.cC. 

States v. Bridceman, 

Campbell, 35 


vs Lond, 511 Ff ( 7) j 1975); United States 
re ae en en eed 


493. Fs. 20 390, 393-(9ta Ca ; United States v. Boulier, 359 


FP. Supp. 165 (2.0D.N.%. Ec om. United States v. 


Nathan, 476 F. 2d 456 


Respondent certainly does not quarrel with the general 
proposition that a prosecutor must keep his promises. ‘hen a pro- 
mises by a public official exceeds his authority, however, the 
State and the people of the State whom the official purport: to 
bind acquire a strong public interest in disassociating itself 


from that promise. The people have an absolute right to exvect 


tee ee 


that public officials will only make those commitments which 
the law empowers them to make. To hold otherwise is to subject 
the people to fraud or other unlawful impositions and destroy 
the funadmental proposition that government obtains its powers 


only by consent of the governed. 


If the Queens District Attorney made a "promise" o 
parole, he had no authority to co so. . prosecutor under 
law has no authority of any kind to make commitments a 
The duties and powers of the District At i are limited 


prosecuting crimes. 

oma cele 

and exclusive respcnsi 

decisions lies with the New York 

§§ 210, 213, 214. The decision to grant or deny parol 


judicial function not reviewable if done in 


Correction Law § 212.10(7). 


In effect, the District Court in this case gave legal 
effect to an illegal act and usurped the functions and duties 


of the New York State Board of Parole, an independent agency to 


whom the people of New York have entrusted the sole responsibility 


for determining who is released on parole and when. This the Dis- 


trict Court had no power or authority to do. 


The proposition that the State is not bound by such 
an ultra vires promise by a public official is established law 


in both the civil and plea bargaining context. 


The law in New York is clear that a prosecutor's unauthor- 
ized promise in a plea bargaining situation is without lawful effect. 
In People v. Campbell, 35 N ¥ 24 227, 360 N. 2a. 623 (i974), @ 
prosecutor had promised a defendant that he 
plea if he received a prison sentence. The 
prison sentence, and sought to withdraw his 
of Appeals stated{at 241): 

“Withdrawal of a plea, however, 
within the power of t! 

power rests solely 

the court (CUOL 22. 

secutor, without au 

which he could not ime 


defendant, therefore, 
of law, rely on that 


iat 


© 
th oF 
(t 


fm 


ba 
h 
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at 
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t 


Ou ct 
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ct 
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fy 


"The lack of power in 
tinguishes the Carpbell 
involved in Santobello- 
ot« 
The public policy behind the court's reasoning was 
to be the preservation of the integrity of the plea bargaining 
system from the potentially corrupting influences of off-the- 


record promises, Geals and representations. The exact 


interest is present here. 


In United States v. Boulier, supra, a United States 
attorney in Florida represented to an accused that a Federal 
indictment in New York would be dismissed in exchange for infor- 
mation. That information was not forthcoming, and the court 
ruled that since the defendant did not perform his part of the 
bargain, the government had no 2bligation to perform its part. 
however, the court went on at length to rejec 
that the bargain was otherwise 
the United States Attorney for 
had no jurisdiction, power, 


the Eastern District 


vires not only because parole 


authority of the prosecutor, but 3 acause the Queens 


4 


had no authority to make a 


ah 


County sentence without the consent or joinder of the 


County prosecutor and the Richmond County 
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* The Second Circuit affirmed sub nom United States v. Hathan, 
476 F. 24 456, 459 (2d Cir. 1973) on the same ground on non- 
performance of bargain and did not reach the cross-jurisdic- 
tional issue. In its discussion of the ultra vires issue, the 
District Court rejected the decision in United States v. Carter, 


484 F. 2€ 426 (4th Cir. 1972) (en banc), cert. cen. 417 U.S. 933 
(1974). Carter was decided over a strong dissent. 


In United States v. Long, 511 F. 2d 878 (7th Cir. 1975), 
a promise by a state official regarding possible prosecution on 
federal firearms laws was held in the circumstances of that case 
to be non-binding on the United States. The Court rejected lia- 
bility based on a theory of agency. Similarly, in this case, 
the District Attorney is certainly not an agent of the Parole 


Board or vice versa. 


In Geisser v. United States, 513 F. 


1975), the Justice Department promised, inter 


accused person in exchange for certain considerations. 
tice Department reneged on the bargain, however, arcuin 

was powerless to grant parole which was within the discretion of 
an independent agency, the Parole Board. The Fifth Circart 
clearly concerned both with the unauthorized cormitments of 
Justice Department ‘and with the prospect of Judicial. intr 

into the parole process. The Court declined, however to 

relief. Rather, the Court remanded in the hope 

could work out a settlement among 


(at 871); 


“Sharing as we do the Government's concern 
about judicial intrusion into the judicial 
process we defer until after remand whether 
we would put our stamp of approval on the 
District Judge's order which in effect 
releases Bauer at the end of the recon- 
structed three year term." 


The District Court in this case obviously did not 
recognize its judicial intrusion into the State's 
This lack of concern was especially unfortunate since the Court 
was interfering, not with the United States Board of Parole but 
with the New York State Board of Parole, an entity which answers 


to a different sovereign entirely. 


The same inciple has been expressed i: 


other circumstances. in Sutton v. United 


(1921), the Supreme Court (Brandeis, J.) held that the Secretary 
[ee 


of War was not authorized to contract to spend more 

amounts lawfully appropriated, and his 

bind the Government. 

P. 2d 13 (1973) (State not bound by local supervisor's promise 
State employees to pay overtime compensation where such payments 
were unauthorized by law); Lin 4 ¥. County of Suff 
278 N.¥. 45, 53 (1938); Seif 

387 (1941); Matter of Zucker v. New York City Erployees Retirement 
System, 27 AD 2a 207 (lst Dept. 1967); Application of Dooley, 65 
Misc 2d 306 (Su: i 1971); see Restatement of Agencv 


§ 258. 


The public policy behind the doctrine that 
official's promise ultra vires does not bind the 


well expressed in Judge Weinfeld's opinion in Sorenson v. 
g is L 


City of New York, 99 F. Supp. 411 (S.D.N.Y. 1951), affd. 202 


F. 2d 857 (2d Cir. 1953), cert. den. 347 U.S. 951. Although 
this was a civil case, the public policy and principles expressed 
in that case apply equally to plea bargaining cases. 
Judge Weinfeld held that a seaman was not entitled to 
wages under an “implied contract" for overtime 
since officials whose conduct was reli 
the basis for the implied contré 
state law t j such an agreement. 
principle is obvious. As Judge Weinfeld sal 

"Otherwise, commitment may 

affirmatively or negatively 

involve the governmental unit 

and cause it embarrassment, or 

‘ ‘ . CT. eT 
to fraud and imposition upon it. : 
added). 
Here, Palermo himself has admitted that he knew that 


the Parole Board was not bound by any recommendations 


62-63). Moreover, Palermo was represented at various 


two defense attorneys. Here, petitioner was represented 
minal lawyers who are presumed to know the legal authority of 
the public officials with whom they negotiated. Correale v. 
United States, 479 F. 2d 944 (lst Cir. 1973); 


Battle, 467 F. 2d 568 (Sth Cir. 1972). 


POINT Tit 


THE DISTRICT COURT 

SANCTIFIES THE RETURN | 

OF THE STOLEN LOOT AND : 

THE BASIC PURPOSE OF LAW. 

STOLEN PROPERTY IS AN UNLAWFUL 
CONSIDERATION. A "PLEA BARGAIN" 
FOR THLE RETURN OF STOLEN PROPERTY 
IS NOT A PLEA BARGAIN WITHIN THE 
MEANING OF SANTOBELLO V. NEW YORK 


AND IS UNENFORCEABLE. 


Whatever the exact 


ry have been 


aS against public policy 
consideration. 
property; 
property for any purpose. 
ing does not change the result. ’alermo cannot legitimize 
otherwise illegal conduct by invoking the magic words 


gain’ thereby gain the benefits of Santobello v 


supra. 


Santobello involved a plea bargain in which each side 
relinguished to the other side something which it was entitled 
to possess and was not otherwise obliged to surrender. This 
case is thus clearly not a "plea bargain" within the meaning of 


Santobello v. New York. 


The District Court in its opinion never bothered to cor- 
ment on this argument. At trial, the District Court dismissed this 
fundamental issue with the comment that it was something to arcue 
before the jury ( + ). The District Court was obviousl 
error since the question was one of law only. In any event the 
coordinate habeas claim was for the separate considerat 
court only and the subject required disposition by the Court and 


could not be shrugged off. 


his case is analagous to a "bargain" made with kidnap- 
pers who hold hostages at the time the "barcain" is reached. 


Such bargains are obviously unenforceable since there is no law- 


ful consideration. Although this case does not involve hostaces, 


the identical principles come into play. 


In United States v. Gorham, 523 F. 2d 1088 (D.C. 
1975), the Court found that a promise o 
judge and a Corrections Commissioner made to 
holding the Commissioner hostage was not binding 
States Attorney. Part of the holding was grounded o 
that the situation was not a Santobello 
was no lawful consideration and because 
performance of a is dt Ci 
are applicable 


with which Palermo 


1975) (plaintiffs dem 

in exchange for i mation concerning locatic - documents 
which company hé egal title violated Illinois 

plaintiff could not recover the mon 

arrest); Blackwood v. State, 299 


(prisoner who withheld information concerning 


tion in exchange for $5,000 constituted crime 


trol of property by threat"); State v. Ashby, 


; : et or ndlen 
Div., N.J. 1963), by prosecutor with prisoner 


prisoner offers insufficient consideration). 


In Heartehils vs State, 341 PF. 24°625 (OkL. Ct. Crim. 
App. 1959), it was held that a county attorney could not compro- 
mise the State's right to a criminal prosecution by accepting 
restitution of money of which the State had been defrauded and 
that any such agreement would be in violation of public policy 
and not binding. The Court declared (at 635): 
"It would place a premium on fraud and 
create an avenue of escape when the 
fraud was discovered. The law does 
not trifle with itself in such matters." 
Even Palermo challenges the legitimacy of the entire 
transaction. Palermo expressed the view that in his opinion 
the District Attorney should not have been a party to necotia- 
tions for the return of the stolen jewels and was acting out- 
side his jurisdiction in doing so (Amended Complaint, par. 34). 
This opinion, of course, did not stop Palermo from entering into the 


negotiations. 


In New York, the conditions under which a prisoner may 
receive consideration from public authority in exchange for resti- 
tution are strictly limited by law. Penal Law 65.10(2) permits 
restitution only as a condition of probation or conditional dis- 


charge. The Code of Criminal Procedure, in effect at the time, 


mandated that conditions of probation be imposed by the court, 


§ 932(j). Obviously, Palermo's case did not fall within any of 


these categories. 


In effect, Palermo was using jewelry stolen in one 


crime in one county as ransom and extortion for considerations 
one ¥Y @ 


on charges and/or convictions in three counties. Th District 
Court's decision to uphold such a “plea bargain" is unconscionab: 
and violates every notion of public policy. Such a result is 
especially appalling since $1,000,000 worth of stolen jewels 
was never returned and has never been accounted for, a fact to 
which the District Court attached no significance. See Point 
iV, intra. 
POINT IV 
PALERMNO'S FAILURE TO RETUR! $1,000,900 
WAS A MATERIAL BREACH OF THE "PLEA BAPGAIN". 
Palermo has always claimed that he kept his bargain by 

cooperating in returning the stolen jewels. However, uncontra- 
dicted evidence in the hearing below in the form of an estimate 
established that some $1,000,000 worth of stolen jewels, or appro- 
ximately 25% of the total value, was never returned. It has never 
been recovered. No explanation for the missing $1,000,000 has ever 


been offered by Palermo. 


Assuming arguendo this "plea bargain" was a legitimate 
plea bargain at all, Palermo clearly materially breached the acree- 


ment. United States v. Nathan, supra. 


The District Court discounted the missing $1,000,000 
because the Queens District Attorney never claimed there had 
been a breach. As this Court has noted, the application of 
formal contract principles to the criminal law is not favored. 
United States ex rel. Selikoff v. Commissioner of Correction, 
924 F. 2d 650, 654 (2d Cir. 1975). Moreover, the Attorney 
General raised the issue prior to the hearing below in pre- 
trial papers. In any event, this Court has the inherent power 
to make an independent analysis of the barcain and the degree 


to wnich each party fulfilled its side of the bargain. 


If, as the District Court thought, Mackell's letter of 


recommendation was insufficient to fulfill his part of the bar- 
gain, simple fairness required the District Court to make a find- 
ing as to whether Palermo kept his part of the bargain... 1£ in 
fact both sides failed to keep their part of the agreement, the 


result in the case would be quite different. 


The District Court's failure to attach any significance 
to a missing $1,000,000 was egregious error. A finding is clearly 
warranted that the failure to return such an awesome amount of 
loot was a material breach on Palermo's part. Such a finding 
would render Mackell's efforts on behalf of Palermo more than 


« 


necessary or at least in pari delicto with Palermo's performance. 
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POINT V 


SPECIFIC PERFORMANCE OF THIS "PLEA 
BARGAIN" WAS UNLAWFUL AND SHAE PERE RS ATE : 
AT MOST THE QUEENS COWITY PLEA W 

EXTENT OF THE COURT'S JURISDICTION. 


The District Court awarded relief tc Palermo by order- 


ing specific performance of the alleged bargain as if this was 


a lawful contract. Indeed, the District Court went further than 
gecific performance of the bargain and ordevted that Palermo be 
released without parole supervision of any kind, even though it 


was parole which allegedly had been promised. 


This was wholly improper. Santobello v. New 


supra, on which the District Court unhappily relied, requires that 


following a finding of a broxen plea bargain, the 
to the state courts for consideration of the question of 
The Supreme Court said (at 263): 


“The ultimate relief to elas Reise 

is entitled we leave to the owe 
of the state court which is in a better 
position to decide whether the circum- 
stances of this case require only that 
there be specific performance of the 
agreement on the plea. . .or whether, 

in the view of the state court, the cir- 
cunstances require granting. . .peti- 
tioner. . .the opportunity to withdraw 
his plea of guilty.” 


Palermo had moved in the stat _e court to withdraw his 
guilty plea in the Queens County Court. It was from this denial, 
@® we have pointed out, that he was in the federal court upon 
habeas corpus. If successful, he should have been civen at the 
most “the opportunity to withdraw his plea of guilty", as pro- 
vided in Santobello. The District Court obviously was motivated 
by the return of part of the loot and compulsion of the reward to 


the thief. 


In that posture of the view of the Di Court, under 
Santobello, a remand to the state courts was 
this case under the explicit teaching of the 
is also in the circumstances, appropriate. If it were necessa 
for the illegal act to be given legal effect by 
case in order to achieve justice, that should be done a state 
court. A state court should be given the first opportunity to 
decide what relief should be awarded in these extraordinary cir- 
cumstances. A federal court cannet and should not impose an unlaw- 


ful act on the State on federal habeas review except as a last resort. 


Appellant disputes the conclusion of the District Court 


that specific performance must be awarded because a vacatur of 


the pleas in Queens County would be "meaningless" (A. 34). 


As this Court recently noted, application of principles borrowed 
from contract law andeommercial law “are inapposite to the ends 

of criminal justice." United States ex rel. Selikoff v. Cormis- 
sioner, supra at 654. The truth is that the vacatur of the Queens 
County pleas would not be meaningless. Such a vacatur would place 
Palermo in the prior status quo, in which he faced charaes in 
Qeens County and was serving his Richmond County sentence. The 
only difference would be that Palermo would no longer have control 
ger the stolen jewels. However, Palermo never had the richt to con- 
trol and withhold stolen jewels in the first place; accordinaly 

to lose that “right” in a plea vacatur is to lose nothing to 


which he is entitled. See Point III, supra. 


Assumina arcuendo specific performance was the anpro- 
gd arguendo sf I 


priate remedy, the District Court acted excessively and seriously 


erred in releasing Palermo without parole supervision. The alleged 
— 2a bargain was to get parole for Palermo. Any specific perform- 


ance therefore should do exactly that - place Palermo on parole. 


The strange reaction of the District Court to this is 
indefensible. The Court declined to put Palermo on parole (1) 


because it feared retaliation by the Parole Board because of 


Palermo's "victory", and (2) because Palermo never had the opport 
nity to complete five years of successful parole supervision result- 
ing in absolute discharce from sentence (491, 496). Correction 


Law .212(8). 


With respect to the first point, there was no evidence 
whatever in this case of a vindictive attitude by the Parole 
Board. There was no evidence whatever that the Parole Board 
would treat Palermo any differently than anvone else on parole. 
Palermo never scored any “victory” over the Parole Board in the 


trial below. 


With respect to the second point, the fact is that only 
a tiny percentage of discharges from parole every year are dis- 


charges pursuant to Correction Lavy 212(8).* Accordingly, the 
g : 


“ysaye a @ 


likelihood that Palermo would have been discharced from parole 


pursuant to Correction Law 212(8) even if he had been paroled 
in 1970 is, to say the least, extremely remote. Moreover, the 
Court noted that the evidence that the "deal" included only five 


years parole supervision was “tenuous" (485).** 
~55- 


* The Department of Correctior's Annual Statistical Report: 1974 
Data: Inmate and Parole Populations, p. 47 shows that for 1974 
only 4% of all parole discharges were pursuant to Correction Law 
212(8). Percentages for previous years were similar. 


** By the time the District Court wrote its opinion, this "tenuous" 
evidence had been transformed into a finding of fact. 


POINT V1 


JUDGMENT IN FAVOR OF MACKELL, 
LUDWIG AND OTHER DEFENDANTS 
SHOULD BE ENTERED NUNC PPO 
TUNG AS OF JULY 26, i971. 


The District Court in its final judoment of May 19, 
1976, entered judgment in favor of Mackell, Ludwig and numerous 
other defendants against whom the complaint had been dismissed 
finally by Judge Mansfield on July 26, 1971. This is in the 


coordinate civil action. 


This portion of the judgment should have been 
nunc pro tunc as of July 26, 1971. Palermo had counsel 
than two years prior to t! learing below. Nothing was 
by them about entering a final judgment pursuant to 
FRCP, in favor of Mackell, Ludwig and otner defendant 
appeal could be taken. Indeed, at the hearing below, it 
tnat the problem was first considered on the day of trial 
Counsel considered, but rejected, the possibility of asking the 
District Court at trial to have Mackell "reinstated" 
(240). The District Court itself properly rejected such an idea 
as ‘a violation of due process and improper in every conceivable 


(241). 


It should be noted that even at the hearing below, 
was the District Court which first raised the issue in mid- 
@39, 247, 248), and immediately after the trial (476-478). The 
judgment below permits an appeal which if it was to be taken at 


al, ©“. should have been taken years ago. 


POINT Vit 


IT WAS AN ABUSE OF DISCRETION FOR 
DISTRIC? COURT TO DENY. DEFENDANTS 

AND OSWALD COSTS AND ATTORNEYS' FEES 

TEE CIVIL RIGHTS ACTION WHEN PLAINTIT PS 
FAILED TO PRESENT ANY CVIDENCE AT ALi. 
THAT THCY WERE INVOLVED Il] A PLOA PROMISE. 


It has long been recocnized as within the federal courts' 
inherent equitable power: 


"., . .that attorneys’ fees may be awarded 
to a successful part when his opponent 
has acted in bad faith, vexatiously, wan- 
tonly, or for oppressive reasons." F.D. 
Rich Co., Inc. v. Industrial Lumber Co., 
417 U.S. I16, 129 (i978) . ah 


Accord, Alyeska Pipeline Service Co. v. Wilderness Society, 
U.S. ; 95. Se Cty 2605, 1622 (1975): Ball vi Cole, 412 


(1973). 


The prosecution of defendants Oswald (former Chairman 
of tne Board of Parole) and Jones (a former commissioner of parole) 


for damages under the Civil Rights statute is an outrageous example 


of a bad faith prosecution, and it was a clear abuse of discretion 


for the District Court to deny them attorneys' Alternatively, 


they should have at least been awarded costs. 


gave no reason for its refusal to make these awards.* 


The history of this bad faith prosecution 
Palermo and Saltzman had counsel over two years before 
this case. In defendants' first pre-trial memorandum o 
argued that the evidence wou 
promise about parole release for Palerro or 
they contended that 
42 U.S.C. § 1983 since there coul 
sibility for the alleged consti 


1975 memorandum 


Upon receivin 


4 


became clear that plai 


Nowhere in that memorandum was it claimed th he d nts 


silo 


sonally made a promise to eitner Palermo or Sa 


then filed a reply 


- 


pre-trial memorandum on this point are 
the civil rights action should be dismissed as to these 


wed 


(December 2, 1975 memorandum at 


* For the purposes of this Point, Oswald 
to as “the defendants." 


Defendants' counsel remained 
necessity of proceeding to trial 


Accordingly, on the morning of trial, 


t 


Gants’ counsel again raised the 


action (2-3): 


c 
(e) 
35 
m < 
“ 


"MR. MCMURRY: As you know, your 
I represent Mr. Oswald and Mr. 7 
My first query would be, I would 
know ~~ I withdraw that. Judge 
n his 1971 decision stated that 
of action relied [lay] if it can b 
that they personally rade a direct 
of early parole or an early 


— 
, 


- 
= 


= 
wy 
3 

0 @ A 


low, as I pointed 
Gum of law; Mr. Pale 
time, in his pre-tria 
make the assertion 
or Mr. Oswalkd 
commitment. Mr. 
fact, was not even 
randunm. 


I would like to know now if 
counsel intend to prove what 
prove according to Judge Mans 
Sion; namely, whether they pers 
entered int li prom 


If they are not prepared tt 
then I think as far as my r 
cerned the case should be Hpac at 
and she should [not] be exposed As an 


ny 


risk 


in front of a jury. If they are prepared 


to prove that, that is fine. 


ra 


6 .* 


your 


THE COURT: We ought to 

am not going to dismiss any 
trial. Let's see how the evi 
up and after the plaintiff's 
see what motions are in order.' 


Palermo's counsel, having s 
was prepared to prove a direct promise by the 
did no hi plaintiffs offered no imony what- 


soever 


As to defenda there was 
during the entire trial; hi: 2 was never 
nection with a promise. ndant 
their own case. Two of their witnesses 
meeting with Jones and that he had n 


regard to plaintiffs’ 


At the close of p 


moved to dismiss as to the defendants 


not a scintilla of evidence" that 


* Palermo testified that Bobick told him that a parole commitment 
was made at this meeting with Jones, at which Bobick was not even 
present (ante at 9-10). While this hearsay w arguably relevant 
to Palermo's state of belief regarding th 1 aspect of the 
habeas side of the trial, it was not admissible acainst the defen- 
dants in the civil fights action. Moreove 
intended to be since Palermo called two wi 
that in fact no promise was made 


e 
“) 
ad 


¢ 
. 
y Jones. 


Wey 


counsel replied: "We will consent to the 


" 


respect to those two defendants. 


remaining defendant, a city policema 


If there were ever an example of a bad 


vexatious, and wanton 
under 42 U.S.C. 

the federal courts 

be bad enough 


State a prima 


tne Court.* 


* Although a layer must 
do so within the bounds of the 
Sional Responsibility. Canon 
fied in asserting a frivolous 
this Court assessed double cos 
a petitioner's lawyer, whe 
Court with a frivolouis petition 
Acevedo v. INS, F. 2d (April 29 
This Court warned against abuse of th 
waste of the judiciary's time and 
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BS. 


Awards of attorneys' fees 
have been made i es of 
unnecessary 
pelled by unreasonable the courts hav 
to award the plaintiff 


2a 123, 127 (24 


Board of Trustees, 474 


nolds true when a party 


action. £E.¢. 
pet. for cert. 


In Newman v. Picaqie Park 
dtl Sega GER te 


Court reversed a decision 


¢* 


zs 


to a situation wherein defenses were interposed for delay and 

not in good faith. However, the Court strongly noted that there 
would be no question of not awarding fees in that case since, inter 
alia, the defendants had interposed patently frivolous defenses 

and failed to undertake to support the denials at trial. Id. at 


402, n. 5. 


The prosecution of the defendants under § 1983 was the 
ebvious converse of the Newman situation. It was clearly in bad 
faith to force the defendants to trial when plaintiffs had no 
intention of presenting any cas2 against them. While an award 


of attorneys’ fees is a matter left to the reasonable 


of the trial judge, that discretion is not absolute and 


reviewed on appeal. Ef Klnbine Pharmacy, Inc. v- € 


& Co., Inc., 1045, 1050 (2d Cir.), cert. den. 414 
1092 (1973). Given the specific facts of this case, which on the 
record manifest blatant bad faith, it was an abuse of discretion 


to deny defendants attorneys' fees. 


Alternatively, the District Court should have 
allowed costs to defendants as the prevailing parties 
gation. Fed. R. Civil P. 54(d).* That rule provides that costs 
"shall be allowed as of course to the prevailing party unless the 


Court otherwise directs." 


While the District Court plainly has the power: co 
deny costs (See Farmer v. Arabian American 03 
232 (1964]), its discretionary power is not unfettered.. 
Popeil Brothers, Inc. v. Schick Electric Cc., Inc., 516 
774 (7th Cir. 1975): Trans World Airlines, inc. v. Buches, 
©. 24 173, 178 (24 Cir. 1975), cert. den. U.S. , a8 
3473 (February 23, 1976). The presumption in favor of granting 
costs can be overcome only when there is an 


the denial. The denial of costs is “in the nature of 4 penalty 


¥ 


(Chicago Sugar Co. v. American Refining Co., 176 F. 264 1, 11 [7c 


1949], cert. den. 338 U.S. 948 (1950)]) and 
bad faith actions of the prevailing party, such as harassment, 


encumbering the record, or the calling of unnecessary witnesses. 
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* Defendants' objections to plaintiffs' proposed judgment clearl; 
requested the award of attorneys’ fees and costs. Letter to 
District Court from Assistant Attorney General Ralph McMurry, 
May 14, 1976. 


E.g. Popiel Brothers, Inc., Supra, 516 F. 2a at 774-775 and cases 
cited therein; Chicago Sugar Co-., Supra; Esso Standard (Libya), 


Inc. v. SS Wisconsin, 54 F.R.D. 96 (8.0. Tex. 297477 Electronic 


Specialty Co. v. International Controls Corp., 47 FLR.D. 58, 160 


(S.D.N.Y. 1969). The burden is on the losing party to overcome 
the presumption for costs. Poveil Brothers, Inc., supra, 516 F 


at 775; Maldonado v. Parasole, 66 F.R.D. 988, 390 (6.0.N.%. 


Here the District Court denied defendants’ costs and 
gave no reason whatever for that determination. ADM Cord. v. 
master Packaging Corp., 595 F. 20 662, 665 (3rd Cir. 1975) . 


Trans World Airlines, supra, 515 F Z It was a clear 


even been an allegation of bad faith on their part. 
Court judgment should be reversed to the extent it denies 


and attorneys' fees to defendants Oswald and Jones. 


THE GRANTING OF THE WRIT OF HABEAS CORPUS 
MUST BE REVERSED. IN THE ALTERNATIVE, 
PALERMO MUST BE PERMITTED OPPORTUNITY TO 
WITHDRAW HIS GUILTY PLEA IN QUEENS COUNTY. 
IF THE PAROLE BARGAIN CONTRARY TO OUR ARGU- 
MENT IS TO BE ENFORCED, PALERMO MUST AT 
LEAST BE PLACED ON PAROLE OR PPEFERABLY THE 
MATTER RELEGATED TO THE STATE COURT PURSUANT 
TO MANDATE OF SANTOBELLO. 


JUDGMENT It) FAVOR OF MACKELL, LUDWIG AND OTEER 
STATE DEFENDANTS MUST BE TUNC 
AS OF JULY 26, 1971. 


PALERMO AND SALTZMAN OWE DEFENDANTS JONES AND 
OSWALD COSTS ANID ATTORNEYS' FEES WHICH SHOULD 
BE AWARDED. 


Dated: New York, New York 
June 28, 1976 


Respectfully submitted, 


LOUIS J. LEFRKOWLTZ 

Attorney General of the 
State of New York 

Attorney for ‘“larden, 
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First Assistant Attorney General 


RALPH McMURRY 
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STATE OF NEW YORK 


COUNTY OF NEW YORK 


M< Morey 


1 being duly sworn, deposes and 


Says that he is i poleayee) in the office of the Attorney 


General of the State of New York, attorney for reup, dent debwclead 
herein. On the ae +i, day of § leds : 197(¢,, he 
served the annexed upon the following named person : 

ty an. “4 Re ange 


“o) iD hind strey 
| f 
Ky \/ {V Tf <i 


Attorney in the within entitled Ca a by depositing 
a true and correct copy thereof, properly enclosed in a post- 
paid wrapper, in a post-office box regularly maintained by 
the Government of the United States at Two World Trade Center, 
New York, New York 10047, directed to said Attorney at the 


address within the State designated by thew for that purpose. 
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Sworn to before me this / 
30H day of June » 197% 
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New York 
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